STATE OF VERMONT

PUBLIC SERVICE BOARD

Docket No. 6860

Petitions of Vermont Electric Power Company, Inc. ((VELCO() and Green Mountain Power Corporation ((GMP() for a Certificate of Public Good authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said project to include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the construction of a 115 kV transmission line to replace a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown, to Barre, Vermont AND amendment to VELCO petition to provide for: (1) proposed modifications to the route of the line between New Haven and South Burlington, specifically in the City of Vergennes and the Towns of Ferrisburgh, Charlotte and Shelburne; (2) proposed changes to the substations located in Vergennes, Shelburne, Charlotte and South Burlington; and (3) proposed changes to pole heights.

TOWN OF FERRISBURGH(S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
NOW COMES the Town of Ferrisburgh, by and through its attorneys, Stitzel, Page & Fletcher, P.C., and asks this Board to adopt the following proposed findings of fact, conclusions of law and order in connection with the above-referenced matter.

General Findings Regarding Ferrisburgh Witnesses

1. Robert Blanchard is a member of the Ferrisburgh Selectboard.  He has served on the Selectboard for twelve (12) years.  Direct Testimony R. Blanchard (05/20/04), at p. 1 (hereinafter (Blanchard at ___().

2. Craig D. Heindel is a resident of Ferrisburgh, having lived in the Town for twenty-one (21) years.  Mr. Heindel has been a member of the Ferrisburgh Conservation Commission since approximately 1992, and has been its Chair since 1994.  He is the senior hydrologist for and a principal in the environmental consulting firm of Heindel & Noyes, which has its office in Burlington.  Mr. Heindel(s background and education are in the field of hydrogeology.  He has 25 years of experience in Vermont and the northeast as a hydrogeologist, environmental scientist, and/or project manager.  He has worked on projects involving wastewater disposal, solid waste disposal, water supply, contaminant hydrogeology, hazardous materials site assessments, aquifer and well analysis, soils and soil chemistry, and erosion and sediment control.  A copy of Mr. Heindel(s resume has been admitted in this proceeding as FERRISBURGH Exhibit CDH-1.  Direct Testimony C. Heindel (05/20/04),  at 1 (hereinafter (Heindel at ___()

3. Although he has not previous testified before this Board, in his professional capacity, Mr. Heindel has provided expert testimony in Vermont and federal court cases, and has appeared before numerous state and local environmental bodies, including Act 250 District Commissions, the Vermont Environmental Board, the Vermont Water Resources Board, as well as numerous municipal boards and commissions.  Heindel at 1.
4. The Town established the Conservation Commission in approximately 1990, following the procedures in Title 24, Chapter 118 of the Vermont Statutes.  The Ferrisburgh Selectboard appoints the Commission members.  There are currently six (6) commissioners.  The Commission is, among other things, empowered to inventory and study various natural resources and other valuable historic, educational, cultural, scientific, architectural and archeological lands in the Town.  Heindel at 2.

5. In connection with this proceeding, the Conservation Commission has identified natural, scenic, agricultural, recreational and archeological resources in Ferrisburgh that it believes will be affected by the NRP Re-Route(s) and has discussed and considered the NRP(s impacts on the lands and resources of the Town.  The Commission has also taken public comment on the original NRP route and the Re-Route(s) from citizens of the Town in an attempt to develop a full and complete understanding of the project(s potential impacts.  Mr. Heindel has personally inspected all aspects of the route, by vehicle and on foot, throughout the Town of Ferrisburgh.  Heindel at 2-3.    
6. Ted Ingraham has been a resident of Ferrisburgh for thirteen (13) years.  He is the Chair of the Ferrisburgh Planning Commission, having first been appointed to the post three years ago.  He has five (5) years of experience on the Planning Commission.  Direct Testimony T. Ingraham (05/20/04), at 1 (hereinafter (Ingraham at ___().
7. Jim Dovovan is a senior landscape architect and certified planner with Wilber Smith Associates of Shelburne, Vermont.  Mr. Donovan has a Bachelor of Science in Architecture from the University of Detroit, and a Masters of Landscape Architecture from the University of Illinois.  He has been practicing as a landscape architect for over twenty-three (23) years.  His resume has been submitted as FERRISBURGH Exhibit JD-1.  Direct Testimony J. Donovan (05/20/04), at 1 (hereinafter (Donovan at ___().
8. Mr. Donovan has professional experience in assessing visual impacts, including experience analyzing the visual impacts of power transmission lines and substations.  He recently performed a visual impact analysis for the Vermont Department of Public Service in connection with upgrades to several Citizens Energy Services( transmission lines and substations in the Northeast Kingdom.  He also has experience preparing visual assessments, including visual simulations of proposed energy plants and transfer stations, among other things.  Donovan at 1.
9. Lawrence Keyes is a resident of Ferrisburgh who owns property adjacent to the Little Otter Creek Wildlife Management Area, through which the Ferrisburgh Re-Route is proposed to run.  Mr. Keyes retired from Green Mountain Power in 1999, and currently operates a small business.  He is a member of the Ferrisburgh Committee to Study the Impact of the VELCO Northwest Vermont Reliability Project (the (VELCO Committee().  Mr. Keyes( resume has been admitted in this proceeding as Exhibit LK-1.  Direct Testimony L. Keyes (12/16/03), at p. 1 (hereinafter (Keyes at ___(); Keyes, Tr. (Vol. I) (6/11/05) at 113. 

10. The Ferrisburgh VELCO Committee is a group created by the Town of Ferrisburgh Selectboard to study the impacts of the NRP on the Town and to represent the interests of the Town in this proceeding.  Keyes at 1.
11. Other members of the Ferrisburgh VELCO Committee include: Dr. Lisa Watkins, a resident of Ferrisburgh since 1991, who has a background as a physician specializing in pediatrics; Katherine Hubbard, a resident of Ferrisburgh for three years; and Chester Hawkins, a resident of Ferrisburgh, Town Zoning Administrator and a Town Lister.  VELCO Committee, Tr. (06/11/04) (AM) at pp. 117-18.        

12. Rick Kerschner (Chair), Allison Vigne (Vice-Chair), Adela Langrock, Diane Cousino, and Greg Hamilton are members of the Ferrisburgh School Board of Directors.  Ms. Vigne and Mr. Hamilton represented the School Board and Ferrisburgh Central School during the technical hearings before this Board.  Direct Testimony Ferrisburgh School Board (12/16/03) (Section 4 of Town(s Filing) (hereinafter (School Board at ___().   

Findings Regarding Original NRP Route

13. As originally proposed, the NRP entered Ferrisburgh from Vergennes east of Botsford Road.  VELCO had proposed a new, approximately 2.8 mile corridor for the 115 kV line, beginning at the intersection of Comfort Hill and High Street in Vergennes.  Upon entering Ferrisburgh, the new corridor was routed in an easterly direction through woodlands and across pasture until it reached the railroad tracks.  From there the line continued in a northerly direction, mostly along the west side of the railroad tracks, until the new corridor rejoined the existing corridor north of Little Chicago Road in Ferrisburgh.  Once the existing 115 kV line was in service, VELCO proposed to remove the existing 34.5 kV line along Comfort Hill and Botsford Road.  Direct Testimony T. Dunn (06/05/03) at 11 (hereinafter (Dunn at ___(); Direct Testimony T.J. Boyle (06/05/03) at 11 (hereinafter (Boyle at ___(); Exhibit TD-5 at 3-6.
14. The original NRP route through the Town of Ferrisburgh is described in detail in the prefiled testimony of David J. Boers.  Direct Testimony D.J. Boers (06/05/03), pp. 24-26 (hereinafter (Boers at ___().
15. VELCO and GMP propose to upgrade the North Ferrisburgh substation as part of the NRP improvements.  The technical details of that proposed upgrade are described in the original testimony of Mr. Boers at Pages 10-12.

16. Among other places, VELCO(s original route was expected to have significant visual, environmental and other adverse impacts in Ferrisburgh along Botsford Road, near the Little Chicago Road Crossing/in the vicinity of the Ferrisburgh Central School, near the Round Barn Farm neighborhood, and from the Ferrisburgh substation north to the Charlotte town line.  Exhibit TD-5; Direct Testimony of the Ferrisburgh Committee (Section 2 of Town(s filing) at 1-2; Boyle at 13. 

Proposed Findings Regarding Little Chicago Road Re-Route
17. Sometime following the original technical hearings in this matter, VELCO met with representatives from the Town of Ferrisburgh.  During those meetings, VELCO was asked whether it was possible to move the proposed line to avoid several residences in the Little Chicago Road area.  VELCO agreed that the reroute was possible and that it would not affect reliability of the 115 kV line.   Supplemental Testimony of T. Dunn (2/6/04) at 5-6 (hereinafter (Dunn-Supp at ___(). 
18. On February 6, 2004, as part of its (supplemental( filing, VELCO submitted its so-called (Little Chicago Road Re-Route( to this Board for consideration.  VELCO proposes that the new 115 kV line depart from the railroad corridor and head in a northwesterly direction along the edge of a small stream and join the existing GMP corridor near existing pole 392.  Heading in a northerly direction, VELCO then proposes to use the existing corridor all the way to where this corridor rejoins the railroad near existing pole 377 (approximately MP 9.75).  See VELCO Exhibits TD-5, pages 4-5, at mile post ((MP() 8.9 and TD-Supp (1)-1.    The originally proposed line was approximately .9 miles in length.  The new proposed configuration is approximately 1.0 miles in length and will cost approximately $28,000 more than the original proposal.  Dunn-Supp at 5-6. 
19. The Little Chicago Road Re-Route impacts the Slang area, near the mouth of the Little Otter Creek, whereas the original route did not.  The Slang area is discussed in greater detail below.  TD-5; TD-SUPP (1)-1.

Findings Regarding (Vergennes Bypass( Re-Route
20. On February 6, 2004, as part of its (supplemental( filing, VELCO submitted its so-called (Vergennes Bypass” Re-Route to this Board for consideration.  VELCO is proposing, as its preferred route, to locate the 115 kV line next to the railroad tracks from New Haven to Ferrisburgh, to cross the northeast corner of Vergennes to a new proposed substation, and from there to proceed back into Ferrisburgh (see VELCO Exhibit TD-SUPP(1)-1).  Dunn-Supp at 3.
21. Under VELCO(s original proposal, the 115 kV line was to be approximately 4.9 miles in length.  This line would have had several miles of distribution underbuild.  At an approximate cost of $278,000 per mile, the cost to construct the original line was estimated to be approximately $1,362,200.  The rerouted line is approximately 3.6 miles in length.  It will have little if any distribution underbuild.  Nonetheless, to be conservative, VELCO estimates that the cost per mile for the new line will remain the same.  Thus, the estimated cost of the 115 kV line reroute is $1,000,800.  The cost to construct the .5 mile 34.5 kV line (from the Vergennes substation) is estimated to be $100,000.  In summary, the cost of the proposed line reroute is approximately $261,400 less than the cost of the line in the original proposal.  Dunn-Supp at 5.

22. Based on VELCO(s route map and the Town(s tax map, the original NRP route would have either crossed or abutted approximately 100 properties in the Town.  The Re-Route affects approximately 30 additional properties, with some properties being crossed by the rerouted line and others abutting the new line route.  Heindel at 3.

Findings Regarding Ferrisburgh(s Response to Re-Route
23. The Ferrisburgh Selectboard sought community input and reaction to the Re-Route proposal, then identified and discussed areas of concern and possible alternatives/mitigation, before determining what it considered to be the most appropriate position for the Town.  Blanchard at 1.

24. In general, the Town supports the Re-Route because it feels that VELCO responded favorably to its concerns about the original route in the vicinity of Little Chicago Road and the Ferrisburgh Central School.  The Town also does not believe that the original route through Vergennes was practical.  However, the Town has concerns about the fact that the Reroute imposes additional and increased burdens on Ferrisburgh.  Blanchard at 1.
25. The Reroute contemplates placement of the NRP adjacent to the railroad tracks from the southern boundary of the Town to the relocated Vergennes substation.  This area of Town was not impacted by the original NRP route.  As a result, the Town and the residents along the railroad route have had to evaluate a new design and assess the related impacts.  Blanchard at 2.  

26. The relocation of the Vergennes substation also poses new concerns for Ferrisburgh due to its proximity to the planned Visitors/Welcome Center and related commuter park and ride facility.  The centerpiece of this facility will be an historic railroad station being relocated from Vergennes.  Although the original NRP route called for the line corridor to follow the railroad north from Vergennes through Ferrisburgh, the proximity of the relocated substation and the manner in which the NRP lines will return to the route adjacent to the railroad is a matter of concern.  Blanchard at 2.

27. The most significant issues for Ferrisburgh regarding the Reroute along the railroad line from the Town(s southern boundary to the Vergennes substation involve aesthetics and scenic beauty, the natural environment and concerns about the proximity of the NRP to existing residential clusters.  These issues are discussed in greater detail below.  The Selectboard is interested in assuring that where the NRP crosses roads and sensitive environmental areas, or is placed near to homes, every reasonable step is taken to adequately mitigate the impacts of the NRP on Ferrisburgh and its citizens, and protect the value of their investments.  Blanchard at 2.  
28. While there are many sensitive areas along the southern portion of the route through Ferrisburgh, there is a residential settlement near where Monkton Road, Route 7 and the railroad converge that is of particular concern to the Town.  Homes in this area are close together and transportation corridors are also close to structures.  It is imperative, in the Town(s view, that the design and installation of the NRP in this area be respectful of these properties and persons, that any rights of way be kept to a minimum, and that existing vegetation be retained to the greatest extent possible.  VELCO has not indicated that it is seeking anything other than a 100 foot cleared corridor in this area.  Therefore, the Town recommends that serious consideration be given to underground installation of the line in this relatively short section of the route.  Blanchard at 3.  
29. In the area of the Vergennes substation, the Reroute proposal calls for the establishment of a connection between the NRP and the existing GMP 34.5 kV circuit north of the substation.  The proposed route shows the line crossing a low area west of the railroad tracks and running west along an existing tree line to an existing row of poles in a driveway leading from Botsford Road to a private residence.  The Town is concerned that this route will require the removal of the tree line, which will eliminate any screening of the line from the private home.  Town personnel have inquired of the farmer whose field lies southerly of the homeowner(s property, and he has indicated a willingness to have the poles for the 34.5 kV interconnection cut across his property.  Blanchard at 3.  
30. The Town is also concerned about the aesthetics of the area around the Slang, the Round Barn Farm development, road crossings north of the substation, and the Ferrisburgh substation.  Blanchard at 3-4.

Findings Regarding Orderly Development in the Region

31. As noted above, the Town of Ferrisburgh Selectboard generally does not oppose the Vergennes Bypass Reroute, provided VELCO and/or this Board take steps, either voluntarily or through the imposition of mandatory conditions, to ensure that the various concerns of the Town, summarized in the foregoing findings, are reasonably addressed.  
32. Ferrisburgh has a Town Plan in effect, last revised in 2000.  The Plan includes two goals that are generally relevant to the NRP.   The first, Goal 1, at section 1.4, states that it is a goal of the Town (to promote agriculture and preservation of farmland and other natural resources.(  The second goal, which appears at section 2.2 of the Plan, directs the Planning Commission to work with other groups, including the Conservation Commission and Vermont Land Trust to (protect natural resources, open spaces, farmland and views.(  Ingraham at 2.  

33. In a town-wide survey undertaken in the early (90s, the residents of Ferrisburgh expressed a strong desire to have the Town work to protect open land.  This has been a guiding principal for the Ferrisburgh Planning Commission in its review and disposition of various land use applications.  The Commission has worked to ensure that land developers protect open spaces and sensitive views and vistas when siting structures and other improvements.   It has also routinely required vegetative screening of structures and improvements to mitigate the impacts of new development on views.  Ingraham at 2-3.  

Findings Regarding Aesthetics, Scenic Beauty and the Natural Environment

General Observations

34. The land use in Ferrisburgh adjacent to the proposed rerouted transmission line is rural in nature; much of it is open farm land.   The proposed NRP transmission line, as it is designed to pass through Ferrisburgh, runs, for the most part, on the south or west side of, and up to 15 feet outside, the Vermont Railway railroad track right-of-way.  Most of the poles are proposed to be at least 61 feet high and approximately 550 feet apart.   Due to the rural, open nature of VELCO(s proposed corridor, the height of the proposed transmission line and support poles will be (out of scale( with much of the existing development in the area.  Donovan at 3.
35. As discussed below, the aesthetic impact of the NRP will be adverse in those locations where the NRP crosses roads in the Town, including Plank Road, South Middlebrook Road, Monkton Road, Route 7 and Long Point Road, and where it passes close to clusters of development, particularly at the northern end of Monkton Road.  Donovan at 3.   
Findings Regarding Rare and Irreplaceable Natural Areas

36. There is one habitat type in the Project area that might be considered rare and irreplaceable is “clay plain forest”.  Direct Testimony of A. Gilman & E. Briggs (6/5/03) at p. 22 (hereinafter “Gilman & Briggs at __”).
37. The clay plain forest type is found in the Champlain Valley, and is characterized by the post-glacial, clay-soil lake plain typical of the Champlain Valley, most of which has been used for intensive agriculture for ± 200 years. Gilman & Briggs at 22.

38. Like many natural communities, it is believed that maintaining relatively large portions of the clay plain forest, and preserving connections between fragments, are important strategies for preserving this forest type.  Gilman & Briggs at 22.

39. Clay plain forests have been described as rare in Vermont, because there are few examples of mature forest communities on this landform.  Gilman & Briggs at 22.

40. VELCO has identified four areas that meet the definition of clay plain forests, one of which is North of East Slang in Ferrisburgh, near milepost 10.0 and 11.0.  Gilman & Briggs at 23; See VELCO Exhibit TD-5.
41. A Right-of-way would be cleared in this area, which would require maintaining the existing clearing and expanding it up to 100 feet.  This activity may remove some of the overstory that currently exists, but would leave the ground-level natural community in place.  VELCO believes that the impacts on this clay plain forest from the line clearing will not be unduly adverse.  Gilman & Briggs at 23.
Findings Regarding Herbicides and Pesticides

42. VELCO’s pre-filed testimony states that VELCO will not use herbicides or pesticides in wetlands or within fifty feet of a stream for right-of-way management.  Gilman & Briggs at 13.  In an early discovery response to the Town of Charlotte, VELCO represented that it would not use herbicides in wetland areas.  Town’s Cross Exhibit 277.    

43. VELCO’s stated intent not to use herbicides in wetlands was reinforced by the testimony of Ryan Johnson, who stated in response to a Board question regarding the use of herbicides in wetlands that do not have visible open water, “to the extent that the wetlands are shown on the [NWI] maps herbicides are not used in those areas.”  Johnson, Tr. (Vol. II) (3/1/04) at 110.         

44. The issuance of permits authorizing the use of pesticides within a utility corridor is primarily the responsibility of the Vermont Department [now Agency] of Agriculture.  VPAC makes recommendations regarding the issuance of herbicide permits to the Agency of Agriculture.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 22 and (Vol. I) (8/5/04) at 43-44.  

45. The ANR, through its conditional use determination (CUD) permit process, regulates activities in Class I and Class II wetlands.  A. Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 32.  ANR personnel, including Mr. Quackenbush, have expertise on wetlands issues in the State of Vermont.  However, when VPAC makes a recommendation to the Agency of Agriculture with regard to a permit for pesticide use within a utility corridor, that recommendation does not receive any further review by personnel at the ANR, including personnel in the Wetlands Division.  Id. (Vol. I) (8/5/04) at 43-44.

46. The Chair of VPAC is an employee of ANR.  He is not a wetlands expert, however, and does not routinely consult with wetlands personnel regarding pesticide use in wetlands prior to making recommendations regarding their use to the Agency of Agriculture.  (Vol. I) (8/5/04) at 43-45.

47. ANR does not anticipate undue adverse impacts to wetlands from the use of herbicides or pesticides in wetlands.  However, it simply defers to the Vermont Pesticide Advisory Council (VPAC) with respect to pesticide use, including pesticide use in wetlands.  Quackenbush, Tr. (Vol. I) (8/5/04) at 42-43.  

48. As a wetlands expert, Mr. Quackenbush’s personal/professional recommendation is that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  

49. In March of 2004 VELCO obtained a permit authorizing the use of pesticides within a thirty (30) foot buffer of any waters of the State, including any surface water, running water, stream, brook, or pond.  Even stormwater from a rain event that has not infiltrated into the soil is buffered.  Jeffrey Disorda, Tr. (Vol. I)  (8/6/04) at p.92.  

50. It is VELCO’s present intention to spray pesticides in wetlands that do not have standing water, even if those wetlands are shown on the VSWI map, because that is not precluded from doing so by their Agency of Agriculture permit.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p. 88.

51. VELCO is of the opinion that with regard to the four major wetland complexes along the route of the 115 kV line, including the wetland associated with the Slang, it is not necessary to use herbicides to maintain the right-of-way.  VELCO has indicated that these wetland areas, in Ferrisburgh, Charlotte and Shelburne, are particularly sensitive, and hand clearing of vegetation if done in a sensitive manner, not with stacking brush across small streams, would be appropriate.  Gilman & Briggs, Tr. (8/6/04) (a.m.) at p. 92-93. 

52. VELCO has indicated that if it is contacted by a landowner and requested not to use herbicides, it will use alternative methods of vegetation control such as hand cutting and mowing.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p.99.

Findings Regarding Plank Road
53. The NRP is proposed to cross Plank Road in the middle of an area of sweeping vistas to the east from Plank Road.  West of the proposed crossing, Plank Road descends from a rise; travelers on the road enjoy a view stretching to the Green Mountains, embracing the entire range between Camels Hump to the north and Killington to the south.  In front of the mountains, the view is of a mix of open fields and small forest stands.  Trees from 20 to 50 feet tall form a loose tree row at the edges of the rail corridor north of the Plank Road crossing.  The railroad bed itself is barely visible.  The overall image also includes scattered farms and residences in the pastoral setting.  Donovan at 3-4.
54. The NRP will be highly visible from Plank Road.  The proposed transmission line will cross in the middle ground, as viewed from the top of the hill, moving diagonally across the vista.  It will be at least 15 feet taller than the tallest trees along the rail line, and possibly taller.  Because there are no trees along the rail corridor south of Plank Road, the proposed transmission line will be particularly visible there.  Donovan at 4.
55. To mitigate the adverse aesthetic impacts at Plank Road, it is necessary, at a minimum, to: (1) lower the height of the proposed transmission line as much as possible to bring the height of the NRP into relative equilibrium with existing vegetation and structures in the view; and (2) augment the tree row along the railroad, as much as possible, with both deciduous and evergreen trees.  Donovan at 4.
56. VELCO has indicated that it agrees with Mr. Donovan(s (and Ms. Vissering(s) aesthetic mitigation recommendations for Plank Road.  Rebuttal Testimony of T. J. Boyle (7/2/04) at 11-12 (hereinafter (Boyle-Reb at ___().  

57. The Town endorses VELCO(s recommendation to place the new transmission line on the east/northeast side of the railroad ROW.  Additional screening is still necessary, but it could be placed along the edge of the south/southwest side of the railroad ROW in the openings where the existing vegetation is sparse.  The proposed transmission line should cross to the east side of the railroad just north of the Plank Road crossing, which would serve to retain, as much as possible, the existing vegetation adjacent to the west/southwest side of the railroad ROW.  Rebuttal Testimony of J. Donovan (7/2/04) at 2 (hereinafter “Donovan-Reb at ___”).
58. Undergrounding of distribution lines is particularly appropriate at the proposed transmission line crossing of Plank Road, where there is little existing vegetation and it is important to keep the poles as low as possible, while not placing them directly adjacent to the roadway.  Undergrounding distribution would increase the effectiveness of the vegetation that should be allowed to grow along the eastern side of the railroad right-of-way (ROW), south of Plank Road.   Donovan-Reb at 3.
59. To further mitigate the adverse visual impact of the proposed line in this location, the least reflective conductors possible should be used.  VELCO, through Mr. Dunn and Mr. Boyle, has indicated that it will use non-specular conductors along the NRP route. Donovan-Reb at 4.
Findings Regarding South Middlebrook Road

60. South Middlebrook Road rises slowly from the north and the south towards a plateau near the bridge that crosses the railroad line.  Donovan at 4.
61. Views from the plateau to the east are long and sweeping towards the mountains to the east.  The area near the bridge serves as a focal point for travelers on South Middlebrook Road.  Single family residential homes on larger lots are located discontinuously on South Middlebrook Road, mostly on the east side, with several close to the proposed crossing.  Donovan at 4.
62. The railroad itself is located in a cut and passes under South Middlebrook Road via a small bridge.  The landscape is open, with few trees other than those in the cut created by the railroad.  These scattered trees rise up to twenty feet above the top of the cut.  Donovan at 4.
63. The introduction of the proposed transmission line, including the large support poles, will be highly visible and very much out of scale with the surrounding smaller trees and two story homes in this area.  Donovan at 5.
64. VELCO(s filings do not provide enough information to determine specifically where the poles will be located in relationship to the cut for the railroad.  Even if the NRP poles are placed partially within the railroad cut, the poles will still extend forty feet or more into the skyline.  Donovan at 5.
65.  VELCO(s proposed mitigation, as described in its supplemental filing, focuses on (selective clearing,( with the potential for some additional planting at the bridge approaches, depending upon final design.  Donovan at 5.
66. To adequately mitigate the potential impacts of the proposed line it will be necessary to take the steps VELCO recommends as well as (1) reduce to the maximum extent feasible the height of the transmission line support poles begun at the Plank Road crossing as they approach towards the crossing of South Middlebrook Road and (2) add street trees along the north side of South Middlebrook Road on both approaches for approximately 600 feet.  In addition, the NRP poles should be placed at least 30 to 40 feet away from either side of the edge of the bridge on South Middlebrook Road.  If the NRP lines (approaching from the south) are on the east/northeast side of the tracks, the bridge crossing is the location at which to bring the line back to the south/southwest side of the railroad ROW.  Donovan-Reb at 2. 
67. The existing distribution lines ( which criss-cross South Middlebrook Road ( should be undergrounded to enable the use of lower pole heights for the NRP, and to offset the negative visual impacts from the NRP.  Donovan-Reb at 2.
68. On the north side of the crossing, the proposed transmission line could also be located to the southwest of the railroad ROW, again to allow the retention of as much of the vegetation in the railroad ROW as possible.  Donovan-Reb at 2-3.  
69. Trees should be planted along the outer edge of the South Middlebrook Road right of way to help screen the view.  The planting should be more extensive on the north side of the bridge than on the south side, due to the expansive view to the east from South Middlebrook Road south of the bridge.  Donovan-Reb at 3.  

70. VELCO has indicated that it agrees with Mr. Donovan(s (and Mr. Raphael(s) plan for South Middlebrook Road.  The extent to which VELCO(s proposal tracks the testimony of those witnesses, however, is not entirely clear.  Boyle-Reb at 12.
71. Under VELCO(s proposal a pole will be placed about 100’ back from the road approximately midway down the slope in the railroad right of way that is depicted on VELCO Exhibit TD 4.  This will be a tall pole since the conductor needs to clear the distribution line on the west side of South Middlebrook Bridge.  The line will cross over the bridge diagonally to a new structure in the railroad right of way near the top of the slope on the south of the track.  It would then proceed west on the south side of the tracks to Monkton Road as originally filed.  VELCO proposes to plant five (5) pines at the top of the embankment south of the tracks and east of the road to mitigate the angle pole on the north bank as viewed heading north toward the bridge.  It is also proposing to plant street trees in the road right of way where it would not conflict with the distribution line north of the bridge on the east side.    Boyle-Reb at 12.  

72. Other suggested solutions for the South Middlebrook Road Bridge area include placing the NRP underground from a point south of the overpass to a point north thereof within the railroad right-of-way to mitigate the impacts on the views and progressively lowering the height of the NRP as it approaches the underpass from the southwest such that the line can be strung under the bottom surface of the underpass, but above the railroad bed.   Ingraham at 2; Ingraham Tr. 6/11/04 (Vol 1) p. 49.
Findings Regarding Monkton Road

73. The point on Monkton Road where the proposed transmission lines are expected to cross lies on a small rise at the current railroad crossing.  The surrounding land use is largely rural in nature, with a few scattered houses and barns along the road; one house is located directly adjacent to the east side of the railroad tracks on the south side of Monkton Road.  Donovan at 5-6.  

74. The Monkton Road area is lightly wooded with mature trees surrounding well spaced, homes (including an historic property) and barns.  The trees, which can generally be considered to be at mature height, are approximately 40 to 50 feet tall.  The combination of residential/agricultural structures, mature trees and smaller agricultural fields creates an attractive, rural scene on this main road between Vergennes and Monkton.  Donovan at 6. 

75. From Monkton Road, the view of the new lines and poles will be out of scale with the woodlands and houses surrounding them, especially from the east.  Donovan at 6.
76. The taller pole structures, along with the transmission lines themselves, will be readily noticeable as one approaches the crossing from the east.  The open field on the southern side of the Monkton Road ends directly at the railroad; the trees along this portion of the roadway will provide little screening.  The proposed clearing for the proposed transmission line may minimize further the screening abilities of the trees.   Donovan at 6.
77. At Monkton Road, the NRP should approach the crossing on the west side of the tracks, and, at the intersection, cross back to the east side.  Donovan-Reb at 4. 

78. The NRP poles should be as close to the railroad tracks as possible at the Monkton Road crossing to preserve as much of the existing vegetation as possible.  Donovan-Reb at 2.  

79. The need for vegetative screening applies as much, or even more, to Monkton Road as it approaches the line crossing from the east.  The railroad ROW and route of the proposed transmission line are readily visible to the southwest from Monkton Road, on the approach to the railroad crossing.  This area needs additional planted trees to extend an existing tree row on the south side of the road, because the proposed transmission line will be higher than the vegetation along the edges of the railroad.  To further mitigate adverse visual impacts in this location, the use of the least reflective conductors possible should be ordered.  Donovan-Reb at 4.
80. VELCO proposes crossing the road and the railroad, (on two relatively tall poles in order to clear distribution and telephone lines.(  VELCO contends that the existing trees provide (good screening on the Monkton Road approaches in both directions.(  Moreover, VELCO does not believe that plantings are necessary at the Monkton Road crossing.  Donovan at 6; Boyle-Reb at 12. 
81. VELCO’s mitigation recommendations include “optimum pole placement” and (selective clearing to minimize skylining,( with the possibility that (some planting may be justified upon the completion of the line design(, Supplemental Testimony of T. J. Boyle (2/6/04) at p. 9 (hereinafter “Boyle-Supp at __”) (emphasis added).  Donovan at 6.
82. At a minimum, the height of the transmission poles and the line profile needs to be lowered as much as possible to make them more in scale with the surrounding landscape elements, the existing tree row on the south side of Monkton Road needs to be augmented a distance of approximately 400 feet to the west of the proposed crossing, and street trees need to be added at the edge of the open field on the south side of Monkton Road for a distance of approximately 300 feet east of the proposed crossing.   Donovan at 6-7.  
Findings Regarding Reed Road Crossing

83. Reed Road is a short road located to the west of the Monkton Road crossing.  It is situated roughly in the center of the triangle shaped parcel of land created by Monkton Road, Route 7 and the railroad tracks.  See DPS-DR-10 at 26.
84. There are businesses and residences located off of Reed Road, including the Lange/Redpath residence, located at 159 Reed Road.  The Lange/Redpath residence is currently well screened from Route 7 and the railroad by a hedgerow of bushes and pine trees.  As first proposed, VELCO(s Vergennes Bypass reroute ran along the northern boundary of the railroad right of way, as it crossed Reed Road (at  approximately Mile 2.7), which is the southern boundary of the Lange/Redpath property.  Installation of the reroute at this location is likely to require removal of the hedgerow and installation of the 115 kV line within 50 yards of the Lange/Redpath house.  Prefiled Testimony of Gary W. Lange and Martha Redpath at 1-2.           

85. To lessen impacts on the Lange/Redpath property, VELCO now is proposing to angle the line back across to the south side of the railroad at mile 2.7 to avoid the hedgerow (including 40( tall Norway spruce) that follows the north side of the tracks.  The 115 line would then continue west one span avoiding the spruce hedgerow and return to the north side of the tracks.  Boyle-Reb at 12; DPS-DR-10 at 27.
Findings Regarding Route 7 Crossing

86. Route 7 is the most important and heavily traveled road on the west side of the State; it carries a significant amount of tourist and commuter traffic year round.  Donovan at 7.
87. The proposed transmission line crossing of Route 7 occurs at a point on the roadway that is relatively open and visible from both the north and the south.  Donovan at 7.
88. Mature tree stands extend almost to the Route 7 right-of-way on the east side of Route 7 north of the proposed crossing.  On the west side of Route 7, the land is in open fields, broken by tree rows and small clusters of trees of various ages.  The open fields are bordered on the west by the rear of commercial buildings off Meigs Road in Vergennes.  A small shopping area, also in Vergennes, lies a short distance south of the railroad.  Donovan at 7.
89. From the north, Route 7 descends gradually on a curve towards the crossing; from the south, the roadway approaches the crossing from a level area.  As Route 7 sweeps gradually south towards the existing railroad crossing and the location of the proposed transmission line crossing, the open fields to the west of Route 7 allow open views to the south and of the hills southeast of Vergennes.  The commercial areas further to the west, on the south side of the railroad, are generally screened by low vegetation.  Donovan at 7.
90. The NRP will be significantly higher than other structures and vegetation in the existing view along Route 7; the presence of the NRP will unquestionably alter the open, pastoral image currently presented to southbound travelers on Route 7.  Northbound travelers will also see the transmission line crossing the view north against the sky.  Donovan at 7.
91. VELCO(s proposes a 100-foot wide clear-cut corridor in the vicinity of the Route 7 crossing.  The homes along Monkton Road in the vicinity of Route 7 and the railroad crossing are separated, and shielded, from the railroad tracks by the existing vegetative screen.  If VELCO is permitted to develop and maintain a full, 100-foot wide right of way in this area, the vegetative screen will likely be eliminated.  As a result, those homes will potentially be deprived of a buffer from the railroad, Route 7, and the power line.  Ingraham at 4.
92. The clearance of a 100-foot swath through this area will have a significant detrimental impact on the scenic and pastoral views presented to travelers using Route 7, and on the residents living and working in this area of Town.  Ingraham at 4.
93. In this location, it is principally the incongruous height of the poles and transmission line, and not their proximity to Route 7, that disrupts the view and creates the adverse effect on visual resources.  Donovan at 8.  
94. To address impacts in the Route 7 crossing area, it is necessary to (1) lower the height of the proposed transmission line and poles as much as possible; (2) minimize the clearing near the transmission line to maintain the existing tree row along the railroad;  (3) add evergreen and deciduous tree plantings to the tree row in the field north of the proposed transmission line and along the edge of the railroad fight-of-way; (4) add street trees along the western edge of the Route 7 right-of-way to the north of the crossing for approximately 600 feet (but only where the trees are close to or higher than the existing grade of Route 7); and (5) add street trees along both edges of the Route 7 right-of-way between the intersection with Monkton Road and the proposed crossing.  Donovan at 8.  
95. The Route 7 crossing is one at which the existing utility lines should be placed underground to allow for a lower crossing profile for the proposed transmission line, and again the least reflective conductors should be used.   Donovan-Reb at 4. 
96. VELCO agrees with the recommendation to plant some roadside trees to reduce the visual impact of the Route 7 crossing (where feasible.(  It is also (evaluating the use of shorter poles through this area where tall trees exist on the south side of the tracks.(  There is a telephone line on the west side of Route 7.  VELCO has stated that it will determine whether the telephone line is the controlling factor with regard to pole height and will (evaluate the feasibility of undergrounding a section of telephone to allow for the use of shorter poles.(  That evaluation has not been completed to date.  Boyle-Reb at 13.
97. Installation of the transmission line underground would completely eliminate the need for the tall poles or most landscaping in this area, preserve views for travelers along Route 7, and help protect the vegetation that exists in this area, which will prevent the local residents from being exposed to the railroad, the NRP and the traffic on Route 7.  Donovan at 8; Ingraham at 4.    
Findings Regarding Vergennes Substation/Kayhart Crossing area
98. The new Vergennes substation is proposed to be located west of Route 22A, near Kayhart Crossing.  There are plans to relocate an historic train station structure presently in Vergennes to a site on the east side of the railroad tracks, north of the new substation site.  When relocated, the train station will be a (Welcome Center( for tourists and visitors, and a commuter (park and ride( location.  It will function as a (gateway( structure for both Vergennes and Ferrisburgh.  Ingraham at 5.
99. As the NRP leaves the relocated Vergennes substation and heads north it will pass through the westerly foreground views from the relocated train station.   The Town has recommended that VELCO use a low profile substation and minimize the visibility of the structures from the train station property, with screening provided between the NRP lines and the rail station.  Ingraham at 5.
100. To mitigate the adverse impacts to views from the proposed train station/welcome center plantings must include both deciduous and evergreen species; they must be situated to take views both from and to this location into account.  Donovan-Reb at 5. 
101. To help minimize the impacts of the height of the substation on the scale of the surrounding landscape, and on views from the train station/welcome center, the substation should be located as far to the south and west on the proposed site as possible.  It may also be possible to lower the overall base elevation of the site through excavation, thus lowering the relative height and adverse impact of the substation to the surrounding landscape.  Donovan-Reb at 5.
Findings Regarding Botsford Road

102. Botsford Road is an important north-south road in Ferrisburgh that, among other things, provides access to Kingsland Bay State Park.  Much of the land along Botsford Road is open farm land, with several of the farms having been conserved, in part, due to their important scenic qualities.  Donovan at 8-9.  
103. The railroad corridor, with the associated vegetation that rises as high as 50 feet, is visible from Botsford Road as a mid-ground element in the longer views of the Green Mountains.   Farm houses and barns and several residences, are scattered throughout the view.  The 34.5 kV line, approximately 35 feet high, is currently visible from Botsford Road south of Little Chicago Road, but is not visible north of the road.  Donovan at 9.    
104. Rerouting the NRP around the Little Chicago Road neighborhood will significantly impact the scenic views along Botsford Road. Donovan at 9.  
105. The placement of the NRP as VELCO proposes will introduce a large, highly visible element to the landscape that is out of scale with the other visible elements.  Donovan at 9.  
106. The proposed line will rise approximately 15 feet higher than the tallest vegetation along the rail line, and will be significantly higher than the few houses and barns visible from the road.   The NRP section which traverses from the railroad corridor to the 34.5 kV line corridor is especially visible; crossing an open field with presents little or no opportunity to screen the line.  Donovan at 9.
107. The introduction of the discordant elements in the vistas will greatly decrease the overall value of the scenic resources along Botsford Road.  Donovan at 9.  
108. To mitigate the impact of the proposed transmission line on the scenic resources visible from Botsford Road, it is necessary to: (1) lower the height of the proposed transmission line as much as possible to make them more in keeping with the scale of the other elements in the view; (2) augment the shrub row along the south side of Avery Road between Little Chicago Road and the small rise approximately 400 feet to the south with larger street trees; (3) enhance the tree row on the property line running between Botsford Road and the railroad corridor south of the intersection of Avery and Botsford Roads; (4)  add street trees along the east side of Botsford Road south of the intersection with Avery Road for a distance of approximately 400 feet; and  (5) add street trees along the field on the east side of Botsford Road north of the intersection with Little Chicago Road, if the height of the poles brings them higher than the existing vegetation on the east side of the field.  Donovan at 9-10.
109. VELCO agrees that Mr. Donovan(s proposal to lower the height of poles is consistent with its (commitment to use the shortest poles feasible.(  However, it disagrees that any other mitigation is necessary in this area.  Boyle-Reb at 14.




Findings Regarding Little Chicago Road



110. The NRP in the Little Chicago Road area will not have an adverse impact on scenic resources provided the clearing of vegetation is kept to a minimum. Donovan at 9.
Findings Regarding the (Slang( Area

111. A significant natural area, known locally as (the Slang,( is located where the Little Chicago Road Reroute is proposed to cross over the south end of Hawkins Bay, just north of the mouth of Little Otter Creek (LCRR mile 0.25 ( 0.85).  See FERRISBURGH Exhibit CDH-2 ((A( through (D().  The Slang contains navigable public waters of the State of Vermont and is part of the Little Otter Creek Marsh system.  It is adjacent to lands comprising the Little Otter Creek Wildlife Management Area.  Town(s Cross 302.  

112. The Slang is a relatively pristine waterway and wetland that is surrounded by vegetation and full of wildlife; it is frequented by recreational boaters, particularly canoers, and kayakers, and by fishermen.  Heindel at 7.
113. The Slang, and an area just south of the south end of the Slang (near the intersection of Avery Road and Little Chicago Road) (LCRR mile 0.1 ( 0.3), have been identified by VANR as containing rare, threatened or endangered species or significant habitat.  These areas are delineated on the (Town of Ferrisburgh Significant Habitat Map( prepared by the Vermont Nongame and Natural Heritage Program, 1997, admitted as FERRISBURGH Exhibit CDH-3.  Hawkins at 5.  ANR witnesses have characterized the Slang wetland area as (exceptional( for wildlife values and (unique in the State of Vermont.(  Tr. Quackenbush (6/16/04) at 25; Tr. Austin (Vol. II) (6/10/04) at 109.  
114. There is an existing, actively used osprey nest on the GMP pole (Pole #233) that immediately adjoins the south/west bank of the Slang.  VELCO proposes to remove this nest sometime between November and February, and to construct a new osprey nesting platform as part of its Reroute proposal.  VELCO will ensure that the nesting platform is in place when the osprey return, irrespective of its construction schedule.  VELCO expects that the osprey will use the nest, even at the new location back from the water.  Design Detail Testimony of Thomas Dunn and David Harr (9/14/04) at 6; Dunn/Harr, Tr. (Vol II) (11/8/04) at 13-14.

115. Public views of the Slang are principally from the water itself.  Towns Cross 303.  From a boat, there are essentially no views of man-made features from the southern 1 to 2 miles of the Slang, except for the presence of the existing 34.5 KV line crossing overhead.  FERRISBURGH Exhibit CDH-2.  

116. The proposed 115 KV line will have an even greater negative impact because the poles and conductors will be larger and more visible.  Heindel at 7.  VELCO proposes to cross the Slang waterway using 61-foot, H-frame pole structures located immediately south and north of the crossing (proposed poles #21 and #22), with a span of approximately 645 feet.  The lowest conductor, at maximum sag, will be approximately 40-feet above the water.  Tr. (Vol. I) (11/8/04) at 88.  Proposed poles #18-20, located south of the Slang, will be between 70 and 79 feet in height.  VELCO Exhibit Dunn/Harr DD-9.
117. VELCO proposes to access the poles that it plans to install in the area of the Slang (the way they are currently being accessed by GMP.(  VELCO is not aware of how the poles are currently accessed by GMP or whether it is possible to access the lines by truck.  Dunn, Tr. (Vol. I) (11/8/04) at 90.  

118. The NRP will create adverse aesthetic impacts in the Slang. Given the open, natural look of the refuge, the size and height of the proposed transmission lines and poles will be incompatible with the existing character of the refuge and surrounding waterways, creating an adverse impact.  Supplemental Testimony of Jim Donovan (5/27/04) at 1 (hereinafter “Donovan-Supp at __”).
119. While the existing 34.5 kV line has a visual impact on the Slang area, the impact is minimized by the height of the existing support structures and power lines, which are at generally the same height as much of the vegetation along the banks of the Slang.  Thus, it approaches the Slang from the south and the north, the existing line has a visual impact on the area, but it is not unduly adverse.  By contrast, at the point at which the existing lines actually span the Slang itself, the two poles closest to the water on either side are very incongruous and out of context with the natural setting of the water portions of the wildlife refuge.  Direct Testimony of Jim Donovan regarding Design Detail (10/14/04) at 2 (hereinafter “Donovan-DD at __”). 
120. The proposed transmission line and poles will be significantly higher than the existing trees along the banks, and significantly higher and more visible at the point at which they cross the Slang itself.  Donovan-DD at 2.
121. Given the open, natural look of this wildlife refuge and body of water, the bulk and height of the proposed transmission poles and the lines will be incompatible with the character of the Slang and the surrounding refuge.  Donovan-DD at 2.
122. VELCO has prepared a viewshed analysis of the Slang Crossing as part of its Design Detail filing.  VELCO Design Detail Exhibit 5-B.  The only proposed mitigation measure referenced on the viewshed analysis is (selective clearing.(  Mr. Boyle also states that (selective clearing and vegetative management is planned from pole #17 to pole #23, removing only danger trees.(  VELCO proposes a 100-foot right of way through this area, on both sides of the crossing.  All taller trees that jeopardize the line will be removed.  No additional mitigation is proposed, although VELCO(s proposal to move the pole on the south/west bank approximately 220 feet back from its current location (to avoid the floodplain) will have some aesthetic benefit.  Boyle/Portz Design Detail Report, Section 5; Boyle, Tr. (Vol. II) (11/8/04) at 59.
123. None of VELCO(s proposed mitigation will screen views of the line, the pole structures, or the right of way clearing from the Slang waterway.  Boyle, Tr. (Vol. II) (11/8/04) at 60-61; Towns Cross 305.
124. Mr. Raphael agrees that the setback of proposed pole #21 (the southwesterly pole) from the water will provide an aesthetic benefit in the Slang area.  He does not agree with the extent of clearing proposed in cross-section 5-B.  It is his view that the information provided by VELCO is of (insufficient detail( and that (we need to know exactly how much existing vegetation will be removed and how much will be retained and what the resulting effectiveness of the screening will be before an assessment of the aesthetic impacts can be made.(  Design Detail Testimony of David Raphael (10/14/04) at 8 (hereinafter “Raphael-DD at __”).  

125. In Mr. Raphael(s view, the most critical point in the area of the Slang crossing would be to add some native plantings along the banks of the Slang, which will de-emphasize the pole structures and eventually screen them from boaters.  Raphael-DD at 8.  VELCO agrees that such plantings would reduce the visibility of the poles, but has not specifically proposed any such plantings.  Boyle, Tr. (Vol. II) (11/8/04) at 65.

126. To the extent that the H-Frame structures are lower in height than single poles and the transmission line can be lower, H-Frame structures are the appropriate type of pole to use close to the Slang.  Donovan-DD at 3.
127. Placing the portion of the line that traverses the Slang underwater, and lowering the height of the poles closest to the Slang will sufficiently mitigate the impact of the lines crossing the Slang, and bring the aboveground structures into scale with the surrounding vegetation.  Placing the lines underwater will require careful thought and planning, and is likely to be more costly than an overhead solution.  Donovan-DD at 4.
128. The Slang is a special environmental and recreational area along the NRP corridor that warrants extra consideration and protection.  Donovan-DD at 4.  In the opinion of the Conservation Commission, the Re-Route, as it crosses over the Slang, will have a significant, adverse effect on the outstanding scenic resources of the Slang, (LCRR mile 0.75 ( 0.85).  The Conservation Commission feels strongly that at the crossing of the Slang, underground burial (or (submarining() of the line may be the only meaningful mitigation measure available to VELCO.  Donovan-DD at 4.
Findings Regarding Round Barn Farm Subdivision

129. The Round Barn Farm neighborhood is a residential subdivision situated west of Route 7 and east of the railroad right of way in North Ferrisburgh.  Although not specifically depicted on VELCO Exhibit TD-5, it is located approximately between Mile Points 9.8 and 10.3 (GMP Poles 375 to 365).  Many of the residences in the neighborhood enjoy sweeping, dramatic views of the Adirondack Mountains to the west.  The existing GMP poles, along the railroad tracks, are today only partially visible in the foreground of the westerly views.  VELCO Exhibit TD-5; Ferrisburgh Exhibits A-3, A-16 and A-21.
130. Many residents of the Round Barn Farm subdivision are very concerned about the potential impact of the NRP on their views.  As individuals, and through their Homeowner(s Association, they have written to this Board to express their various concerns.  VELCO Committee (Section 2) at 3; Ferrisburgh Exhibits A-16, A-21.
131. VELCO agrees to use the shortest poles possible in the vicinity of the Round Barn Farm neighborhood to allow the line to more closely relate to the tree line at the railroad as seen from this area, as recommended by Ms. Vissering and others.  Boyle-Reb at 14.  Ms. Vissering has also recommended the following mitigation in this area: (1) undergrounding the line along this stretch as an alternate option; (2) keeping the line as far west as possible to retain the existing trees along the railroad right of way; and (3) supplementing the existing hedgerow with fast growing evergreens.  Prefiled Testimony of Jean Vissering (12/16/03) at 11-12.     

Findings Regarding North Ferrisburgh Substation/Long Point Road

132. The North Ferrisburgh substation is located on the north side of Long Point Road, adjacent to a small industrial building on the west side of the railroad tracks.  A residential building and another small industrial building are located on the east side of the railroad south of Long Point Road.  Larger trees, approximately 50 feet high, surround these buildings and line the railroad bed on the south side of Long Point Road.  Outside the tree row is open, generally level, farm land.  Donovan at 10.
133. Long Point Road leads to a special point on Lake Champlain, the historic location of summer cabins and, more recently, year round residences.  Donovan at 10.
134. The NRP involves an expansion of the substation 100 feet to the west, into the adjacent agricultural field, thereby increasing its visibility especially to eastbound travelers on Long Point Road.    The addition of the transmission line itself will also introduce a structure into the view that is out of scale with the existing structures and vegetation.  Donovan at 10.
135. The proposed upgrade to the North Ferrisburgh substation will increase the visibility of an already visible substation, especially from the west.  Donovan at 10.
136. The hedge planting suggested by VELCO will have only a limited mitigating effect on the visual intrusion of the NRP.  The hedge will introduce a formal, constant evergreen screen into what is now a mix of different types of vegetation.  Also, the screen will, when planted, be only 6 to 8 feet high (assuming large plants are used), while the substation will be, on average, 30 feet tall.  Even when estimating an aggressive growth rate for the cedars, it will be more than 15 years before the hedge begins to provide a screen for the substation that has a meaningful affect.  Donovan at 10-11.
137. To mitigate the adverse impact of the NRP and expanded substation on the visual resources in this portion of Town, mitigation should include: (1) The addition of deciduous trees and other types of evergreens to the screening around the substation, planted to blend into the existing tree row along the rail line; (2) Selective clearing along the transmission line right of way for at least 300 feet on either side of the roadway crossing to maintain as much of the existing vegetation as possible; (3) The lowering of the transmission line as much as possible to keep it more in scale with the existing structures and vegetation;  (4) Street trees along the north side of Long Point Road on both sides of the proposed transmission line crossing of Long Point Road, across the field east of the railroad and between the railroad and Gilson Road.  Donovan at 11.
138. The North Ferrisburgh substation is shown on Exhibit VELCO Rebuttal TJBA 2-5.  VELCO contends that its detailed design development drawing addressed Mr. Donovan(s concerns regarding lowering the height of the line and screening.  Boyle-Reb at 15.
139. Exhibit VELCO Rebuttal TJBA 2-5 states: (Mitigation planting consists of a pine hedgerow along the Railroad ROW to screen views westbound on Long Point Road.  At the substation, white cedar provides a year round screen to be maintained at fence height except on the west side where they will be taller (15-20() in an informal arrangement.  The foreground of Swamp White Oak will provide some winter as well as summer screen.  Hawthorn, which will grow to 15-20(, will allow clearance for roadside distribution.  A clump of Oak located across the road serves to screen the new 115 kV pole.(
140. Specific mitigation measures proposed by Mr. Boyle include: (1) substation redesign; (2) screen planting; and (3) vegetative management.  Exhibit VELCO Rebuttal TJBA 2-5.
141. With regard to the North Ferrisburgh substation, VELCO only implemented Mr. Raphael(s and Mr. Donovan(s recommendations in part.  It has not proposed any street tree plantings, except at the substation itself.  Mr. Raphael notes that VELCO failed to propose street tree plantings (along the road in both directions, on both sides of the road,( which he recommends.  Surrebuttal Testimony of David Raphael (9/3/04) at 8 (hereinafter (Raphael-Surr at ___().  Mr. Donovan(s recommendation regarding street tree planting is set forth above.   

Findings Regarding Town Line Road

142. At Town Line Road, the existing 34.5 kV carries a distribution line 6 spans or approximately 1500’.  VELCO will use the shortest poles possible in this area.  Using short poles in this area will require nearly as many spans as the current 34.5 kV line but it will keep the line low for the first half mile in Charlotte.  This will minimize the visual impact on the open field located between South Greenbush Road and the tracks (GMP pole #315 to #309) that was recently purchased by the Charlotte Land Trust.  There will need to be a taller pole at the crossing however to clear the Town Line Road distribution circuit.   This recommendation also reflects the discussion in VELCO(s Historic Report about the historic property near the railroad crossing on Town Hill Road.  Boyle-Reb at 15.

Supplemental Findings Regarding Aesthetics
143. The Town of Ferrisburgh currently has no written standards for preserving scenic resources.  The Town Plan does not specifically identify any geographic areas or viewsheds that are more sensitive or significant than others.  The NRP, as proposed, does not violate any clear written community standards.  Representatives of the Town have indicated that, to date, the Town has not experienced significant threats to its scenic resources.  Donovan at 11 & 12.
144. The proposed transmission line poles, as proposed by VELCO, are out of scale with the surrounding landscape and will therefore have an adverse impact.  If reasonable mitigation is not done, then the adverse impact can be considered to be undue.  The relative scenic values, the importance of the project to the general public and the economics of mitigation can all play a part in determining what is (reasonable.(  Donovan-Reb at 3.
145. Three primary mitigation measures will serve to largely eliminate the undue adverse aesthetic impacts of the NRP.  They are: (1) significantly lowering the pole height, even at the expense of increasing the overall number of poles; (2) minimizing the clearing associated with the proposed transmission lines; and (3) expanding the type and location of landscaping/planting.    Donovan at 12.
146. Poles that are reduced to a height much closer to that of the existing transmission line can, in most cases, minimize the negative change in the views from those that presently exist.  Additional, diverse landscaping can provide extra mitigation for those areas where the lower pole heights will not, by themselves, provide satisfactory mitigation.  A combination of these two mitigation measures to reduce the undue adverse aesthetic impacts due to the proposed transmission line in most locations.  Donovan at 12 & 13. 

147. Placement of the transmission lines underground eliminates the need for the poles and most landscaping, and might well be a suitable and reasonable solution where the visual, land use, conservation and aesthetic impacts are of greatest concern.  Donovan at 13.  

148. With respect to its mitigation plantings, VELCO states that ([p]lant sizes are those normally specified on landscape projects.  Larger trees are available at disproportionate costs for the size increase.(  Boyle-Reb at 19.  Mr. Raphael argues that (VELCO needs to use the tallest shrubs possible where screening is proposed under lines.(  Raphael-Surr at 10.

149. VELCO proposes to maintain and guarantee its mitigation plantings for one year, consistent with its standard practice.  Boyle-Reb at 19.  After that one-year period, VELCO contends that it is the responsibility of town, the State or landowners to maintain plantings installed for mitigation purposes.  Town(s Cross 251.  

150. Mr. Raphael testified that a one year period is not sufficient since the mitigation (plantings are critical components of the mitigation measures being proposed( and (VELCO must provide assurance that they will be established and satisfactorily maintained over time.(  Raphael-Surr at 10.  Mr. Raphael believes that a minimum 5-year period for VELCO to maintain/guarantee its mitigation plantings is reasonable, and acknowledges that (if there is some catastrophic event or some reason why the plantings or other mitigation measures fail, over the lifetime of the project( then VELCO should be required to replace those or ensure that the mitigation measures remain effective.  Raphael, Tr. (Vol. I) (9/22/04) at 36-40.   
Findings Regarding Environmental and Historic Sites Impacts

151. The Town believes the testimony regarding natural resource impacts provided by VELCO and the testimony provided by Vermont Agency of Natural Resources (VANR) personnel, pertaining to the original route was generally thorough and appropriate.  It endorses the protective and mitigation measures requested by the Vermont Agency of Natural Resources (VANR) for the original Ferrisburgh route.  Given the limited time, resources and expertise available to the Town, it is also substantially relying on the VANR and its review and recommendations pertaining to the environmental impacts associated with the VELCO Re-Route proposal.  The Town understands that VELCO requires certain state and/or federal environmental permits for its project in the Town.  That permitting process is incomplete and will likely be addressed only in post-certification review proceedings.  Heindel at 3
152. VELCO has identified at least 15 historic properties in the Town of Ferrisburgh that are within the viewshed of the NRP Re-Route(s).  VELCO-Cross-Ehrlich-2.  The impact of the project on two of these properties (#F-5, Tupper House, Botsford Road and #F-15, House, Botsford Road) has been identified by VELCO(s consultants, Mr. Boyle and Mr. Henry, as (adverse.(  Mitigation has been proposed that VELCO contends will avoid an (undue adverse( impact on the historic properties.  Given the limited time, resources and expertise available to the Town, it is substantially relying on the State of Vermont Division of Historic Preservation and its review and recommendations pertaining to the impacts of the VELCO Re-Route on historic sites.  Heindel at 3-4.
153. Areas of the Re-Route in Ferrisburgh, including seven sections of the Re-Route along the railroad tracks, along portions of Botsford Road, and near Little Chicago Road, are considered sensitive for archeological resources.  Prefiled Testimony of Douglas S. Frink (5/20/04) at 3.  If VELCO obtains approval to proceed with the proposed Re-Routes, those areas identified as sensitive for Native American and European American archaeological sites will need to undergo site identification in accordance with DHP protocol, and if sites are identified, measures will need to be taken to avoid identified sites (such as flagging and redesign around any identified sites).  In addition, DHP will require VELCO to make commitments to data recovery for significant sites that will be impacted.  Testimony of Frink at 4.  
154. VELCO has submitted its Phase IA report, identifying sensitive areas, to the Division of Historic Preservation.  The Division assumes that VELCO will be required to prepare a Phase IB report for any areas that will be impacts by the Re-Route project.  The Division expects to make recommendations to VELCO to address data recovery issues if VELCO is unable to avoid a sensitive site.  VELCO is willing to accept those recommendations/stipulations as conditions of any CPG that it may receive.  Dillon, Tr. (Vol. I) (6/11/04) at 20-23.     

155. Other than as identified by VELCO, the Town is not aware of any specific significant impacts from the Re-Route on archeological, historic or agricultural resources in the Town.  Hawkins at 6.
 Findings Regarding Right of Way Management
156. VELCO’s Four Year Right of Way Vegetation Management Plan (the “ROW Plan”) is dated April 15, 1999.  VELCO Exhibit RJ-5.  Mr. Johnson, VELCO’s Manager of Transmission Engineering, Construction and Real Estate, sponsored the Plan and testified about it.  Johnson, Tr. (Vol. II) (March 1, 2004).
157. Mr. Johnson did not have any input into the development of the ROW Plan.  It was prepared the year before he assumed his current duties for VELCO.  Johnson, Tr. (Vol. II) (March 1, 2004) at 62-63.

158. Mr. Johnson does not know what factors VELCO considered in determining that a four year cutting cycle was appropriate, nor whether VELCO gave any consideration to aesthetic impacts in developing a four year right of way management cycle.  Id. at 70.  Mr. Johnson did not know whether Mr. Boyle, VELCO’s aesthetics expert, was consulted in connection with the development of the ROW Plan.  Id. at 65.

159. Mr. Johnson is not aware of VELCO ever taking supplemental aesthetic mitigation measures where landscaping has failed.  Id. at 87.

160. The contractors that VELCO hires to implement the ROW Plan make determinations in the field regarding what tree species should be cut and which species should be saved.  Mr. Johnson does not know what training those contractors receive to differentiate between tree species, nor is he aware of whether VELCO provides any training on that subject to its consultants.  VELCO does observe its contractors at least once per week.  Id. at 72-73.

161. VELCO immediately cuts all undesirable tree species in the right of way.  Desirable tree species are permitted to grow to a maximum height of around 12 feet.  Id. at 75-76.  VELCO also monitors and cuts trees outside of the right of way if they become a potential threat to the line due to height, ledge conditions, etc.  VELCO’s authority to undertake such cutting outside the right of way is typically included in its standard easement language.  Mr. Johnson was uncertain whether VELCO has a procedure for contacting homeowners where it determines that it is necessary to cut outside the right of way.  Id. at 73-74.

162. Clearing activity does not occur in all seasons of the year, but Mr. Johnson was not entirely certain regarding when clearing is prohibited or does not occur.  He was also unclear about the typical duration of clearing activity or the hours in which mechanical clearing may occur.  Id. at 77.

163. Chainsaws, mowers, vehicles, including pickup trucks, ATVs and snowmobiles, and chippers are all used in connection with right of way maintenance activity.  Id. at 71, 78-79.  Residents living proximate to a right of way area can expect noise impacts from this equipment when clearing and other activity is occurring.  Id. 
164. Noise impacts can also be expected during the NRP construction period.  VELC has not quantified or modeled expected construction noise levels.  Id. at 100-103.

165. Brush from clearing activity can become an obstacle to access and a fire hazard.  RJ-5 at 5.  Mr. Johnson is unaware of anything that VELCO does to coordinate with local fire departments to minimize fire hazards where mechanical methods are being used for clearing activity.  Id. at 81.

166. Pages 8-9 of the ROW Plan addresses herbicide use.  VELCO is willing to accept the conditions pertaining to specific methods of herbicide use/application, and the prohibitions that follow, as conditions of any CPG that this Board may issue.  Id. at 82.  

167. VELCO is not considering using composite poles in wetland areas in connection with the NRP due to the cost of such poles.  Mr. Johnson is familiar with the use of fiberglass composite poles, but has not estimated the cost of such poles relative to this project.  Id. at 85-86.  

168. Mr. Johnson stated in response to early discovery requests from the Town of Charlotte that VELCO would consider using biological agents, as opposed to herbicides in wetland areas, if they are safe and effective.  On cross-examination, however, he did not know whether any further consideration had been given to the use of biological agents instead of herbicides in wetland areas.  Id. at 84-85.     

169. In connection with this project, Mr. Johnson did not perform any analysis of right of way management in areas where undergrounding is proposed.  He does not know how the costs of right of way management would be affected by undergrounding portions of the line, and has not quantified the cost of right of way management for the NRP on either an annual or four-year basis.  Id. at 69-70.

Findings Regarding Educational and Municipal Services and Public Investment
170. Mr. Johnson’s June 5, 2003 direct testimony regarding educational and municipal services and public investment, under 10 V.S.A. §6086(a)(6) and (7) and (9)(K), is not specific to the NRP and is based on “the experience of VELCO.”  Direct Testimony of Ryan C. Johnson (6/5/03) at 14-15; Johnson, Tr. (Vol. II) (3/1/04) at 97.  

171. In developing the above-referenced testimony, Mr. Johnson did not contact any municipal officials to get their views on what impacts the project might have on educational services, municipal services or public investment.  He did not review maps or other documents related to those subjects.  Id. at 97.  Specifically with regard to public investment, he did not personally look at any public resources to evaluate the impact thereon.  For example, in Vergennes, he did not look at the public investment in Falls Park and the Otter Creek Basin.  He also did not look at the impact of the project on lands that have been conserved or developed (or proposed to be developed) through the expenditure of public monies in the Towns of Shelburne, Charlotte and Ferrisburgh, including the Slang.

172. Other than Mr. Johnson’s conclusory testimony, there does not appear to be any other substantial evidence from VELCO that directly addresses these issues.   

Discussion of Applicable Legal Standards
This case involves a petition by VELCO and GMP to construct an electric transmission facility.  Under Vermont law, no company may begin site preparation for, or construction of, an electric transmission facility, nor exercise the right of eminent domain in connection with site preparation for, or construction of, such a facility, unless this Board first finds that the same will promote the general good of the state and issues a certificate to that effect.  30 V.S.A. ( 248(a) (2) (A), (B); PSB Docket 6792 (Northern Loop Project), 7/17/03, at 35.  Section 248 provides that before this Board may issue a Certificate of Public Good, (it shall find that the purchase, investment or construction( proposed/presented in the petition meets each of the criteria enumerated in subsections (b)(1)-(10).  

The NRP is the first major transmission project in Vermont in nearly twenty years.  As detailed in the Petition, the PV-20 was constructed in 1957, and over the succeeding 28 years, three other transmission projects were added to the system in Vermont.  Direct Testimony of Thomas Dunn May 5, 2003 at 4-5.  None of those projects matches the scope or complexity of the NRP.

To grant a Certificate of Public Good, this Board must interpret and apply the statutory language of ( 248.  As the Vermont Supreme Court has recently observed      

[w]hen interpreting a statute, our principal objective is to implement legislative intent. Where legislative intent can be ascertained on its face, the statute must be enforced according to its terms without resort to statutory construction. Where there is ambiguity or uncertainty about legislative intent, we must consider the entire statute, including its subject matter, effects and consequences, as well as the reason for and spirit of the law. The legislative history and circumstances surrounding a statute's enactment, and the legislative policy it was designed to implement, can also be helpful in discerning legislative intent. 

In re Hinsdale Farms, Vermont Supreme Court Docket No. 02-566 (August, 13, 2004) at (5 (internal cites and quotes omitted).  The legislative intent underlying the language of ( 248 (b) (1)-(10) may generally be ascertained on the face of the statute.  As discussed below, however, certain terms contained therein/in ( 248 are ambiguous, and may require this Board to resort to rules of construction to ascertain their meaning.    
30 V.S.A. ( 248 (b) (1)

Subsection (b) (1) of ( 248 provides, in pertinent part, as follows:

(1) with respect to an in-state facility, [the purchase, investment or construction thereof] will not unduly interfere with the orderly development of the region with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of the municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.

By its plain language, subsection (b)(1) requires this Board to make a positive finding that a transmission project will not unduly interfere with orderly development in the region in which the project is proposed to be built.  In determining whether a project unduly interferes with orderly development, subsection (b) (1) specifically directs this Board to give (due consideration( to the (recommendations( and (land conservation measures( noted above.  Indeed, this provision requires the Board to assess the “regional impacts” of the project not by considering the views and recommendations of individual municipal boards and commissions on a stand-alone basis, but by aggregating those views and recommendations to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.

  
The concepts of (undue interference( and (due consideration( are undefined in Title 30, V.S.A.; there meaning is, arguably, ambiguous.  Black(s Law Dictionary (6th ed. 1990) defines undue, in part, as (more than necessary; not proper; illegal.(  Similarly, Black(s Law Dictionary (6th ed. 1990) defines due consideration to mean giving (such weight or significance to a particular factor as under the circumstances it seems to merit, and this involves discretion.(  See also Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992) (discussing and applying Black(s definition); Thoma v. Planning and Zoning Commission of Town of Canterbury, 626 A.2d 809, 813 (1993) (same).       

The Vermont Supreme Court has observed that ((due consideration( for municipal legislative bodies . . . at least impliedly postulates that municipal enactments, in . . .  [this] specific area, are advisory rather than controlling.  City of South Burlington v. Vermont Electric Power Company, Inc., 133 Vt. 438, 447 (1975).  Recently, in evaluating compliance with subsection (b) (1), this Board has focused on the project(s consistency with the provisions of applicable local and regional plans and, to a lesser degree, on support for (or lack of opposition to) the project by legislative body of the affected municipality.  See e.g., PSB Docket No. 6976 (Petition of Entergy), 9/21/04, at 10-11; PSB Docket No. 6792 (Northern Loop Project), 7/17/03, at 10-11; PSB Docket No. 6603 (Joint Petition of Swanton Village, Inc. Elect. Dept.), 4/3/02, at 7-8.  

Thus, this Board, under appropriate circumstances, and in the exercise of its discretion, has the authority to deny a Certificate of Public Good where it determines that a project(s failure to comply with applicable/relevant/pertinent provisions of local or regional plans, recommendations of municipal legislative bodies, and land conservation measures would result undue interference with orderly development in the region in which a transmission project is located.
30 V.S.A. ( 248 (b) (5)

Subsection (b) (5) of Title 30, V.S.A. provides 

(5) with respect to an in-state facility, [the purchase, investment or construction thereof] will not have an undue adverse effect on esthetics, historic sites, air and water purity, the natural environmental and the public health and safety, with due consideration having been given to the criteria specified in 10 V.S.A. ( 1424a (d) and ( 6086(a) (1) through (8) and (9) (K)

By its plain language, subsection (b)(5) requires this Board to make positive findings that a proposed transmission project will not have an undue adverse effect on the topics, listed above, prior to issuing a Certificate of Public Good.    

In determining whether a project will have an undue adverse effect on the listed items, subsection (b)(5) specifically directs this Board to give (due consideration( to statutory criteria relating to (outstanding resource waters( and cited provisions of Act 250, respectively.  It is clear under the language of subsection (b)(5), that this Board must give the criteria specified in 10 V.S.A. ( 1424a(d) and ( 6086(a)(1) through (8) and (9)(K) more than passing notice.  See Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992).  As discussed above, however, the weight and significance to be accorded to evidence related to those criteria, under the circumstances of this case, is a matter of discretion for this Board. 

There are no outstanding resource waters at issue in this case.  Therefore, 10 V.S.A. ( 1424a (d) is inapplicable in this proceeding. 

As noted above, Subsection (b) (5) of ( 248 requires this Board to give due consideration to Criteria (a) (1)-(8) and (9) (K) of Act 250 (10 V.S.A., Chapter 151).  The full text of Criteria (a) (1)-(8) and (9) (K) is set forth in Appendix A attached hereto.  Of particular significance in this proceeding is Criterion 8 of Act 250, which requires the Board to find that a project ([w]ill not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.(  10 V.S.A. ( 6086(a) (8).

As the Environmental Board has noted, application of Criterion 8 does not guarantee that views of a landscape will not change, or that the view one sees from one(s property will remain the same forever; but it does give reasonable consideration to a project(s visual impacts on neighbors, the community, and on Vermont(s special scenic resources.  See Re: John J. Flynn Estate and Keystone Development Corp. #4C0790-2-EB, Findings of Fact, Conclusions of Law and Order at 25 (5/4/04); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 36 (3/8/02); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order at 29 (2/22/01); Main Street Landing Company and City of Burlington,  #4C1068-EB, Findings of Fact, Conclusions of Law and Order at 17- 18 (11/20/01).  In that regard, Criterion 8 requires evidence of impact not only from public viewing areas, but also of collective impacts from the private property of area residents under "general welfare" police powers.  Lawrence E. Thomas, #2W0644-EB (2/18/86).  Further, the Environmental Board has noted that Criterion 8 was not intended to protect the natural beauty of only pristine areas of the state.  George Tardy, #5W0534 (3/21/80).

This Board has relied on the Environmental Board(s methodology, as articulated in the so-called Quechee Lakes decision, for evaluating whether a proposed project will have an (undue( adverse effect on the aesthetics or scenic and natural beauty of an area.  See Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB (January 13, 1986) (described and followed by the Vermont Supreme Court in In re Halnon, 174 Vt. 514 (2002); In re McShinsky, 153 Vt. 586 (1990)).

In the Halnon case, the Vermont Supreme Court stated that ([f]or purposes of clarification( it would restate the proper Quechee test for determining whether a project will have an undue adverse effect on the aesthetics or scenic and natural beauty of an area.  Accordingly, the Supreme Court articulated the Quechee standard as follows:

The two-part Quechee test was first outlined by the Environmental Board in a previous case and has since been followed by this Court.  Under this test a determination must first be made as to whether a project will have an adverse impact on aesthetics and the scenic and natural beauty of an area because it would not be in harmony with its surroundings.  If the answer is in the affirmative the inquiry then advances to the second prong to determine if the adverse impact would be "undue."  Under the second prong an adverse impact is (undue( if any one of three questions is answered in the affirmative: 1) Does the project violate a clear, written community standard intended to preserve the aesthetics or scenic, natural beauty of the area? 2) Does the project offend the sensibilities of the average person? 3) Have the applicants failed to take generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings?  An affirmative answer to any one of the three inquiries under the second prong of the Quechee test means the project would have an undue adverse impact. 

In re Halnon, 174 Vt. 514, 515 (2002) (internal cites and quotes omitted). 

In its decision in In Re: Petition of Tom Halnon, CPG NM-25 (3/15/01), which the Supreme Court(s decision, supra, affirmed, this Board observed that the Environmental Board(s intent in adopting the first (i.e., (clear, written community standard() test under the second prong of the Quechee analysis was 

[to] encourage towns to identify scenic resources that the community considered to be of special importance:  a wooded shoreline, a high ridge, or a scenic back road, for example.  These designations would assist the . . . Board in determining the scenic value of specific resources to a town, and would guide applicants as they design their projects.

Id, at 23.  Given the above, this Board noted that review under the first element of the Quechee analysis (should focus upon town standards to protect scenic resources of special importance rather than generalized language in a town plan or zoning ordinance.(  Id. at 24, FN5.  Therefore, ([i]n cases where towns have adopted clear and specific standards . . . [this Board] will consider them.(  Id.       

With regard to the second (i.e., (offend the sensibilities of the average person() test under the second prong of the Quechee analysis, the Vermont Supreme Court has observed that (the Board, and not the average person in the community, is required to determine whether a development will have an undue adverse impact on the aesthetics of an area.(  In re McShinsky, 153 Vt. 586, 592 (1990).  In making that determination, the Court observed, (the Board need not poll the populace or require vociferous local opposition in order to conclude that an average person would consider the project to be offensive.(  Id.  Instead, as the Environmental Court has frequently observed, a project is shocking and offensive if it offends or shocks the sensibilities of the average person -- if it is so out of character with its surroundings that it significantly diminishes the aesthetic qualities of the area and therefore causes an adverse effect which is undue.  See e.g., Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order, at 20 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order, at 38 (3/8/02); In re McDonalds(s Corp. and Murphy Realty Co., Inc., #100012-2B-EB, Findings of Fact, Conclusions of Law and Order, at 22 (3/22/01); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order, at 35 (2/22/01); Robert B. & Deborah J. McShinsky, #3W0530-EB, Findings of Fact, Conclusions of Law and Order, at 9 (4/21/88), aff'd, In re McShinsky, 153 Vt. 586 (1990).

Applying the above-referenced shocking and offensive standard, this Board, in In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01), concluded that a wind turbine proposed for construction in a predominantly scenic, rural area would offend the sensibilities of the average person where it would be in the direct view from a neighboring residence, and would significantly diminish the neighbors( enjoyment of the scenic view from their home.  On appeal, the Vermont Supreme Court concluded that, given the character of the area and impact on the neighbors, this Board did not did abuse its discretion in concluding that the proposed turbine would be shocking and offensive to the average person.  In re Halnon, 174 Vt. 514, 518 (2002).

With regard to the third ((generally available mitigating steps() test under the second prong of the Quechee analysis, the Environmental Board's practice has been to require applicants to take generally available mitigating steps to reduce the negative aesthetic impact of a particular project.  See In re Stokes Communications Corp., 164 Vt. 30, 39 (1995), citing In re McShinsky, 153 Vt. 586, 591-92 (1990).  In other words, the Board asks whether an applicant has taken generally available mitigating steps to reduce aesthetic impacts on, and improve harmony of project with, the character of the area where it is proposed.  See Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order at 22 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43 (3/8/02).  More significantly, failure to take advantage of available alternatives may render an aesthetic impact unduly adverse. Stokes Communications, 164 Vt. at 39; In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01).  

Although the Environmental Board has not defined the term "generally available mitigating step," it has applied the term broadly. Id. (citing In re Denio, 158 Vt. 230, 240-41 (1992) (imposition of mitigating conditions, including requirement to retain open spaces and limit agricultural and forestry use, was reasonable under circumstances); In re Quechee Lakes, 154 Vt. 543, 546 (1990) (removal of installed skylights, construction of visual barriers and installation of nonglare glass were reasonable mitigating steps)).  Further, the Vermont Supreme Court has acknowledged that an alternative need not be formally recognized or widely available to be generally available. In re Stokes Communications Corp., 164 Vt. 30, 38 (1995).  Instead, "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." Id. at 39.  Where mitigating steps may be unaffordable or ineffective, it is within the Board's discretion to grant or deny a permit. Id. (citing 10 V.S.A. ( 6086(c)).

In evaluating the sufficiency of mitigation, the Environmental Board looks at a project on its own merits, not in comparison to previous proposals, or to what could be built, or to other factors unrelated to project.  Indeed, the Environmental Board has observed that it cannot approve a project because it looks good by comparison to something worse, as this would reduce the Board's role to one of finding the lowest common denominator and then deciding whether a project rises above that level.  See The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43-44 (3/8/02); In re Southview Associates, 153 Vt. 171, 179 (1989).  What may be required to mitigate a project is highly case and context-specific.  See In re McDonalds(s Corp and Murphy Realty Co., Inc., #100012-2B-EB, FCO at 21 (3/22/01).  However, there are circumstances where a project has such a significant impact that no degree of mitigation will neutralize the impact.  Paul & Dale Percy, #5L0799-EB (3/20/86).  

In addition to the above, this Board has observed that its assessment of whether a particular project will have an (undue( adverse effect, based on the three tests set forth under the second prong of the Quechee analysis, (will be significantly informed by the overall societal benefits of the project.(  See Docket No. 6793 (Petition of Town of Stowe Elect. Dept., Inc.), 5/5/03 at 12.
  This (overall societal benefits( standard is not directly incorporated into the Board(s Quechee analysis.  Instead, it is separately considered, for the reasons discussed below.  

By law, in evaluating a project(s compliance with ( 248 (b) (5), this Board is required to give (due consideration( to Criterion 8 of Act 250.  Review of a project under Criterion 8 should proceed in accordance with the Quechee analysis, as articulated by the Environmental Board and adopted by the Vermont Supreme Court.  The Quechee analysis, by its terms, does not include cost-benefit balancing to assess whether a project will have an (undue( adverse effect.  Indeed, the Environmental Board has expressly rejected the argument that such an analysis is an appropriate consideration under Criterion 8.  See Mount Mansfield Co., Inc., #5L1125-4-EB, Findings of Fact, Conclusions of Law and Order (8/14/95) (holding that analysis of economic benefit not appropriate under Criterion 8).  Accordingly, for the purpose of evaluating a project(s impact under Criterion 8, this Board will not alter, or add to, the well-established components of the Quechee analysis.  Instead, the results of the Quechee analysis are simply another factor to inform a decision regarding whether the project will have an undue adverse esthetic impact under ( 248 (b) (5).  


This is not to suggest that cost-benefit balancing has no place under ( 248 (b) (5).  As noted above, this Board is only required to give (due consideration( to the results of the Quechee analysis under Criterion 8, and must independently assess, under ( 248 (b) (5), whether a project ultimately will have an (undue adverse effect on esthetics.(  Nothing in Vermont law prohibits this Board from informing its decision about whether a project(s effect is (undue( -- as that term is used in ( 248 (b)(5) -- by way of the balancing test that it has articulated.  Care must be used in employing such a balancing test, however.  The Legislative mandate to this Board is to ensure that the proposed project (will not have an undue adverse effect on esthetics.(  30 V.S.A. ( 248 (b) (5).  This standard would be rendered meaningless if this Board, in defining (undue,( always concluded, as a matter of course, that the more readily quantifiable (societal benefits( of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Wesco, Inc. v. Sorrell, Vermont Supreme Court Docket Nos. 2003-334 & 337 (Oct. 8, 2004) at (14 ((we favor interpretations of statutes that further fair, rational consequences and presume that the Legislature does not intend an interpretation that would lead to absurd or irrational consequences().    
Discussion Regarding Burden of Proof
VELCO has suggested at various times in this proceeding that the burden of proof under the aesthetics component of ( 248 (b) (5) is on the intervenors.  That is not the case.  Under 10 V.S.A. ( 6088, the burden of proof under Criterion 5 though 8 of Act 250 is on any party opposing the applicant to show an unreasonable or adverse effect.  10 V.S.A. ( 6088.  Nothing in Title 30, however, directly or indirectly incorporates ( 6088 in ( 248, or suggests that any party other than the petitioner has the ultimate burden of proof under ( 248.  Therefore, the burden of proof under all of the ( 248 criteria is on the Petitioners, VELCO and GMP.  In Re: Petition of Tom Halnon, CPG NM-25, at 17, 25 (3/15/01) ((We stress that the Applicant has the burden of proof in this case().  

Conclusions of Law
30 V.S.A. ( 248 (b) (1)

Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO(s Re-Route proposal, as it pertains to the Town of Ferrisburgh, will not unduly interfere with the orderly development of the region, with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.


The Town of Ferrisburgh currently has no written standards for preserving scenic resources.  The Town Plan does not specifically identify any geographic areas or viewsheds that are more sensitive or significant than others.  The NRP, as proposed, does not violate any clear written community standards.  Relevant provisions of the Town Plan state that it is a goal of the Town “to promote agriculture and preservation of farmland and other natural resources” and directs the Planning Commission to work with other affected groups to “protect natural resources, open spaces, farmland and views.”  The residents of Ferrisburgh have expressed their strong desire that the Town work to protect open land, and this desire has guided the Ferrisburgh Planning Commission in its review and disposition of land use applications.  The Commission has actively sought to protect open spaces and sensitive views and vistas, and routinely required vegetative screening of structures and improvements to mitigate the impacts of new development on views.


The redesign of the NRP out of the heart of Vergennes increases the amount of the NRP proposed to be sited in Ferrisburgh, and the impacts thereof and results in the relocation of the Vergennes substation, placing it in proximity to the planned Visitors/Welcome Center and related commuter park and ride facility the centerpiece of which will be an historic railroad station.  At the same time, the Re-Route addresses concerns the Town had about impacts from the original route, including impacts on Botsford Road, near the Little Chicago Road Crossing/in the vicinity of the Ferrisburgh Central School, near the Round Barn Farm neighborhood, and from the Ferrisburgh substation north to the Charlotte town line.
The Town Selectboard supports the redesign, with the caveat that VELCO or this Board take steps to ensure that the concerns of the Town are addressed, particularly the protection of views and viewsheds, the protection of the properties along the NRP route, and the preservation of natural areas such as the Slang.
Addison County Regional Planning Commission has indicated its general preference for the Re-Route proposal over VELCO’s original route through the City of Vergennes.  

Notwithstanding the foregoing, this Board must evaluate the compliance of the NRP under §248(b)(1) regionally.  In other words, to make a positive finding under Criterion (b)(1) it must assess the aggregate views and recommendations of affected communities and regional planning commissions to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.

30 V.S.A. § 248(b)(5) – Aesthetics, Historic Sites, Air & Water Purity, the Natural Environment and Public Health & Safety
Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s Re-Route proposal will have an undue adverse effect on aesthetics, historic sites, the natural environment, and the public health and safety, with due consideration given to the criteria incorporated from 10 V.S.A. §§ 1424a(d) and 6086(a)(1) through (8) and (9)(K).  
As noted above, there are no outstanding resource waters, as designated by the Vermont Water Resources Board, in the vicinity of the proposed project.  10 V.S.A. § 1424a.  
As discussed below, however, the Re-Route proposal does present significant environmental or other issues under Act 250 Criterion (a)(1) through (7) and (8)(A).   The standards applicable to review of the NRP as it passes through Ferrisburgh under Criterion 8 of Act 250 are described above.  
The land use in Ferrisburgh adjacent to the proposed rerouted transmission line is rural in nature.  The proposed NRP transmission line through Ferrisburgh, runs, for the most part, on the south or west side of, and up to 15 feet outside, the Vermont Railway railroad track right-of-way.  Most of the poles are proposed to be at least 61 feet high and approximately 550 feet apart.   Due to the rural, open nature of VELCO(s proposed corridor through Ferrisburgh, the height of the proposed transmission line and support poles will be (out of scale( with much of the existing development in the area.  
As discussed below, the aesthetic impact of the NRP will be adverse in those locations where the NRP crosses roads in the Town, including Plank Road, South Middlebrook Road, Monkton Road, Route 7 and Long Point Road, and where it passes close to clusters of development, particularly at the northern end of Monkton Road.  

The question then becomes whether the adverse impact of the Vergennes Re-Route is undue.  As discussed below, with the exception of the Slang, this Board concludes that it is not.  However, in the area of the Slang crossing, this Board concludes that the project will result in an undue adverse impact on aesthetics and the scenic and natural beauty of the area.
There are no clear written community standards intended to preserve the aesthetics or scenic beauty of the areas in Ferrisburgh affected by the Re-Route proposal.  Further, given the character of the Re-Route corridor, which includes the railroad, this Board concludes that, with appropriate mitigation (discussed below), the Re-Route will not offend the sensibilities of the average person.  Therefore, it has been shown that, other than in the vicinity of the Slang, the first and second tests of the second prong of the Quechee analysis have been met.

With regard to the third test of the second prong of the Quechee test, and putting aside for the moment the Slang, and subject to the modifications below, this Board finds that VELCO has agreed to take generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings. 
As shown on Exhibits TJBA 2-3 and 2-4, VELCO is proposing to install significant screening to mitigate views of the substation from Route 22A, the planned train depot/park and ride facility, and other adjoining properties, and to site the substation as far to the southwest as possible.  VELCO shall be required, as a condition of approval, to develop the substation site and Re-Route corridor in the manner shown on the above-referenced mitigation plans.  
With respect to mitigating adverse aesthetic impacts at the several road crossings in Ferrisburgh, VELCO:

1. At Plank Road, has agreed to implement the mitigation measures sponsored by ACRPC and the Town, as discussed above in Findings 55-57.  The Town encourages us to order VELCO to arrange for the existing distribution lines in the vicinity of this crossing to be placed underground;
2.  At South Middlebrook Road, is ordered to implement the mitigation measures detailed in Findings 66 through 69 above, which VELCO has endorsed (see Finding 70).  

3.  At Monkton Road, is ordered to implement the mitigation measures detailed in Findings 77 through 79, and 82 above;
4.  At Reed Road, VELCO is ordered to comply with Finding 85;

5.  At Route 7 crossing, VELCO is ordered to prepare final design drawings, in the context of post-certification review of this project, implementing the mitigation strategies set forth in Findings 94 and 95 AND the strategies specified in Finding 96.  The Board and interested parties shall assess these alternatives in the context of the post-certification review; 

6.  At Botsford Road, is ordered to implement the mitigation strategies set forth in Finding 108, for the reasons discussed in Findings 102-107; and
7.  At Town Line Road, comply with the specifications of Finding 142.


No adverse impact will result from the NRP at the Little Chicago Road crossing and, therefore, additional mitigation is not required at that location.    

In contrast to the areas identified above, the Slang is a relatively pristine, significant natural area adjacent to the Little Otter Creek Wildlife Management Area which ANR characterizes as being “exceptional” for wildlife values and (unique in the State of Vermont.”  There is an existing, actively used osprey nest on the GMP pole.  The Slang and an adjoining area contain rare, threatened or endangered species or significant habitat.  These areas are delineated on the “Town of Ferrisburgh Significant Habitat Map” prepared by the Vermont Nongame and Natural Heritage Program, 1997. 

Public views of the Slang are principally from the water itself.  From a boat, there are essentially no views of man-made features from the southern 1 to 2 miles of the Slang except the existing 34.5 KV line crossing overhead.  The visual impacts of the existing 34.5 kV line away from the water are mitigated by existing vegetation, and although the existing facilities have a visual impact on the area, it is not unduly adverse.  At the point at which the existing lines actually span the Slang itself, the two poles closest to the water on either side are very incongruous and out of context with the natural setting of the water portions of the wildlife refuge.  

The NRP lines and poles will be significantly higher than the existing trees along the banks, and significantly higher and more visible at the point at which they cross the Slang itself.   Given the open, natural look of this wildlife refuge and body of water, the bulk and height of the proposed transmission poles and the lines will be incompatible with the character of the Slang and the surrounding refuge.

VELCO’s viewshed analysis of the Slang Crossing (part of its Design Detail filing -- VELCO Design Detail Exhibit 5-B) indicate an intention to perform “selective clearing and vegetative management removing only danger trees” within then planned 100 foot wide right-of-way.  Mr. Raphael has issues with the extent to which VELCO plans to clear the proposed right of way.  It is his view that the information provided by VELCO does not contain sufficient detail, that “we need to know exactly how much existing vegetation will be removed and how much will be retained and what the resulting effectiveness of the screening will be before an assessment of the aesthetic impacts can be made.”   VELCO(s proposal to move the pole on the south/west bank approximately 220 feet back from its current location (to avoid the floodplain) will have some aesthetic benefit. 

The Board is convinced that VELCO(s proposed mitigation measures will not sufficiently screen views of the line, the pole, the structures, or the right of way clearing from the Slang waterway.  In Mr. Raphael(s view, the most critical point would be to add some native plantings along the banks of the Slang, which will de-emphasize the pole structures and eventually screen them from boaters. VELCO agrees that such plantings would reduce the visibility of the poles, but has not specifically proposed any such plantings.  

Placing the portion of the line that traverses the Slang underwater, and lowering the height of the poles closest to the Slang, will sufficiently mitigate the impact of these lines and bring the aboveground structures into scale with the surrounding vegetation.  The Town Conservation Commission believes that the NRP, as it crosses over the Slang, will have a significant, adverse effect on the outstanding scenic resources of the Slang, and strongly endorses underground burial (or (submarining() of the line.  We agree.  Without removing the NRP from its “overwater” course, the project will significantly diminish the high quality of this natural area, and will shock and offend those viewing the NRP in this special area.   Hence, it will not meet all three prongs of the Quechee analysis, as it will have an undue adverse impact on aesthetics in this area.

Even without a proposal by VELCO to submarine the NRP at the Slang crossing, this Board concludes that VELCO has failed to meet its burden of proof under Criterion (b)(1) of § 248.  As Mr. Raphael correctly observes, VELCO, despite having ample opportunity, has failed to provide this Board with sufficient information regarding the extent of clearing activity and proposed screening.  Without this necessary information, neither this Board, nor the parties, can adequately assess the aesthetic impacts of the project on the Slang.  VELCO has been warned previously regarding the potential consequences of failing to provide this Board with adequate information regarding aesthetic mitigation.  See Docket No. 6839 (Tafts Corner) (10/22/03) at 31-32.  Yet again, it failed to do so.  As the Petitioner in this proceeding, this failure, and its consequences must fall on VELCO.

In the vicinity of Round Barn Farm, VELCO has agreed to use the shortest poles possible, although the heights thereof are as yet unspecified.  The Board orders VELCO to keep the line as far west as possible to retain the existing trees along the railroad right of way and supplement the existing hedgerow with fast growing evergreens. 


To mitigate the adverse impact of the NRP and expanded substation on the visual resources in this portion of Town, Mr. Donovan suggested four separate mitigation measures as detailed in Finding 137 above.  Mr. Raphael also made specific suggestions.  VELCO’s redesign implements only some of the mitigation measures proposed, as shown on Exhibit VELCO Rebuttal TJBA 2-5.  VELCO has not proposed any street tree plantings, except at the substation itself, which deviates from Mr. Raphael’s proposal for street tree plantings “along the road in both directions, on both sides of the road,” which he recommends.  Without the street tree plantings along the roadside as specified, the NRP will not satisfy the Quechee standard at this location.  Accordingly, such trees are necessary and required.

Finally, with respect to aesthetics, the Board agrees with the Department’s recommendation that the plantings by VELCO should be “guaranteed” for a period not less than five (5) years.  Moreover, “if there is some catastrophic event or some reason why the plantings or other mitigation measures fail, over the lifetime of the project”, VELCO shall be required, as appropriate, to replace those or ensure that the mitigation measures remain effective.

With respect to historic sites and general environmental issues, the evidence from VELCO and the Agency of Natural Resources regarding natural resource impacts in the Town is comprehensive and thorough.  The Town is content to rely on the ANR’s review and permitting processes to assure that significant natural areas and resources are properly and thoroughly identified, delineated and evaluated.  With one exception, discussed below, the Board will also reply on the outcome of the permitting to process to impose conditions, if and when such action is appropriate.  


This Board understands that VELCO, to date, has not made all necessary applications for environmental permits.  To the extent that significant environmental issues arise in that process, they will be addressed in post-certification review.  With regard to the use of herbicides in wetland areas, however, this Board finds compelling the testimony of Mr. Quackenbush, who recommends, based on his expertise in addressing wetland issues, that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  We agree with Mr. Quackenbush’s recommendation; it shall be imposed as a condition of approval in any CPG that VELCO may receive.  

     
VELCO has identified at least 15 historic properties in the Town of Ferrisburgh that are within the viewshed of the NRP Re-Route(s) (Finding 152), and the impact of the project on two of these properties has been described by VELCO(s consultants as (adverse.(  Mitigation has been proposed that VELCO contends will avoid an (undue adverse( impact on the historic properties.  As with natural resources, given the limited time, resources and expertise available to the Town, it is substantially relying on the State of Vermont Division of Historic Preservation and its review and recommendations pertaining to the impacts of the VELCO Re-Route on historic sites.  The Board shall do that same, and will impose appropriate conditions pertaining thereto in any CPG that VELCO may receive.   


Areas of the Re-Route in Ferrisburgh, including seven sections of the Re-Route along the railroad tracks, along portions of Botsford Road, and near Little Chicago Road, are considered sensitive for archeological resources.  The Division of Historic Preservation expects to make recommendations to VELCO to address data recovery issues if VELCO is unable to avoid a sensitive site.  VELCO is willing to accept those recommendations/stipulations as conditions of any CPG that it may receive. If and when a CPG is issues, this Board orders that VELCO shall comply with the Division’s recommendations/stipulations for dealing with such sites that cannot be avoided.


10 V.S.A. § 6086(a)(6) and (7) 

Under § 248 (b)(1) this Board is required to give due consideration to 10 V.S.A. § 6086(a)(6) and (7).  Respectively, those criteria of Act 250 require a finding that the project “will not cause an unreasonable burden on the ability of a municipality to provide educational services” and “will not place an unreasonable burden on the ability of the local governments to provide municipal or governmental services.”  Based on Findings 170 through 173, above, this Board finds that it cannot make positive findings in VELCO’s favor under these standards.  

The only evidence in the record regarding the project’s impact on educational and municipal services is Mr. Johnson’s conclusory testimony on these issues.  He indicated that he did not discuss these subjects with any municipal officials and did not review any documents pertaining thereto.  Instead, he relied on “the experience of VELCO” with regard to the relevant issues.  This is insufficient to enable this Board to give due consideration to these issues, as it is required by law to do.     
10 V.S.A. § 6086(a)(9)(K)
Similar to the discussion set forth immediately above, VELCO’s evidence pertaining to the project’s conformance with 10 V.S.A. §6086(9)(K) is extremely limited and conclusory.  Here again, Mr. Johnson testified that he did not contact any municipal officials to get their views on what impacts the project might have on public investment.  He did not review maps or other documents related to that subject.  In addition, Mr. Johnson did not personally look at any public resources with an eye toward specifically evaluating the impact on public investment.  
With regard to Ferrisburgh and the Slang, it does not appear that anyone from VELCO considered the impact of the project on the resources committed by the State of Vermont to preserve and protect the Little Otter Creek Wildlife Management Area, which has been characterized by State witnesses as “exceptional” and “unique to the State of Vermont.”  Admittedly, Mr. Boyle has made statements at times that VELCO has proposed certain mitigation measures to avoid impacts on particular conserved lands, including lands conserved with public monies.
    Even taken together, however, VELCO’s evidence on this issue is inadequate to enable this Board to give due consideration to the project’s conformance under Criterion (9)(K), let alone make a positive finding under that Criterion.       
Conclusion and Order


For all of the foregoing reasons, this Board concludes that the NRP, as proposed in the Town of Ferrisburgh, will not unduly interfere with orderly development in the Town.  By law, however, it must determine that the project will not unduly interfere with orderly development in the region.  30 V.S.A. § 248(b)(1).  Such a determination requires it to aggregate the views and recommendations of all of the affected communities in the region to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.  Thus, until it has had occasion to collectively assess those views and recommendations, this Board cannot reach a final conclusion under §248(b)(1).


To grant a CPG, this Board is also required to find that the project will not have an undue adverse effect on the topics listed in § 248(b)(5).  In reaching its conclusion under § 248(b)(1), this Board must give due consideration to the criteria specified in 10 V.S.A. § 6086(a)(1) through (8) and (9)(K).  As discussed above, this Board has concluded that the project is not in conformance with all of the Act 250 statutory criteria.  
This Board’s assessment of whether a particular project will have an (undue( adverse effect under § 248(b)(5) has, traditionally,  been (significantly informed by the overall societal benefits of the project.(  There is no question that the NRP, if constructed, would result in certain societal benefits.  As noted above, however, the Legislative mandate to this Board is to ensure that the proposed project (will not have an undue adverse effect on esthetics.(  30 V.S.A. ( 248 (b) (5).  This standard would be rendered meaningless if this Board, in defining (undue,( always concluded, as a matter of course, that the more readily quantifiable (societal benefits( of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Given the scope and magnitude of this project, and the aesthetic value of the areas impacted to the beauty and economic vitality of the State of Vermont, this Board cannot, and will not, simply conclude that the project’s societal benefits outweigh its aesthetic impacts, particularly in light of dispute over the need for the project (advanced by CLF and others), VELCO’s failure to meet its burden of proof,  and compelling evidence regarding the value of the aesthetic resources impacted by the project.         


Therefore, having evaluated carefully the weight that should be accorded that nonconformance, and particularly the significance of VELCO’s failure to comply with Criterion 8, this Board, in the exercise of its discretion, concludes that the petition of VELCO/GMP for a Certificate of Public Good must be denied.  


In the context of an appropriate motion, this Board will evaluate the extent to which VELCO may be permitted to supplement its filing to address issues identified in this decision, as well as the proper allocation of costs/fees associated with such a filing and any subsequent proceedings.
     SO ORDERED
 
DATED at Burlington, Vermont this 24th day of November 2004.

STITZEL, PAGE & FLETCHER, P.C. for

TOWN OF FERRSIBURGH

_________________________________

Robert E. Fletcher, Esq.

_________________________________

Joseph S. McLean, Esq.

FINDINGS REGARDING FERRISBURGH.DOC
	�   According to the Stowe Electric Department decision, ([t]his assessment process is one that the Board has long used in balancing the costs and benefits of proposed electric utility infrastructure improvements.(  Id. at 17.  Under this concept, (projects with adverse environmental effects may still be approved under Section 248 if they are shown to be necessary for the public good.(  Id.


�   There is also countervailing evidence that such measures are insufficient to avoid unnecessarily or unreasonably endangering the public investment in such lands or the publics use and enjoyment thereof.
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